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I N  T H E  M O T O R  A C C I D E N T  C L A I M S  T R I B U N A L ,  

S O N I T P U R ,  T E Z P U R  

 

MAC Case No. 120 of 2010 

 

1.  Sri Bibek Barhoi, 

  S/o Lt. Balaram Barhoi. 

 

2.  Smt. Malati Barhoi, 

 W/o Sri Bibek Barhoi, 

Both are of Village – Rubber Bagan, Ward No. 16, 

P.O.  &  P.S. – Tezpur, 

Dist. – Sonitpur, Assam.      …. Claimants 

 

-Versus- 

 

 

1.  Sri Mohan Upadhyaya, 

 S/o Lt. D. N. Upadhyaya, 

 R/o Village – Bura Gaon Chapori, Lokra, 

Dist. – Sonitpur, Assam. 

 

2.  The New India Assurance Company Ltd., 

 Tezpur Branch       …. Respondents 

 

 

PRESENT 

MS. A. AJITSARIA, AJS,  

Member, Motor Accidents Claim Tribunal 

/Addl District Judge No.2, Sonitpur, Tezpur  

 

 

 

ADVOCATES FOR THE PARTIES 

 

For the Claimant     :  Sri J. Dam. 

For the OP No. 1      :  None appeared 

For the OP No. 2     : Sri P. C. Sarma. 

 

 

Date of Argument     : 20.2.2104, 31.3.2014 

Date of Judgment     : 31.3.2014 

  

 

 

J  U  D  G  M  E  N  T 

 

 

This claim case u/s 163 A of the M.V Act,  has arisen out of a road traffic 

accident which occurred on 18.9.2009, involving the Victor Edge Motorcycle No. 

AS-12D-2485 which was insured with The New India Assurance Co Ltd.  
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Case of the claimants, is that, on 18.9.2009, the claimant’s son Biswajit 

Barhoi @ Biju Barhoi had gone to the house of his uncle at Balipara, Dighalibasti. 

OP No.1, owner of the Victor Edge Motorcycle No. AS-12D-2485 too had on the 

said day, visited the said relative’s house. OP No.2  sent Biswajit for some work to 

Khanamukh Centre on NH 52 on his Motorcycle No. AS-12D-2485. The claimant’s 

have stated that while Biswajit for so proceeding by riding the motorcycle, suddenly 

a cow tried to cross the road and in order to save the cow, the Biswajit applied the 

brakes, the motorcycle capsized resulting in his fall. It has been stated that Biswajit 

died on the spot.  The claimant No.1 stated that on being informed about the accident 

on telephone, he reached the spot but by that time, the dead body of the deceased had 

already been taken to the Chariduar Police Station. The claimants have further stated 

that the deceased, aged about 19 years was their only son and a student of class XII 

at the time of accident. It has been further stated that the deceased used to assist the 

claimant in his tailoring business and used to earn Rs.3300/- per month.    

 

 The O.P Nos. 1, New India Assurance Company, insurer of the Motor cycle 

vide policy No. 530704/31/09/01/00002984 (valid upto 10.7.2010)  in its written 

statement denied all material averments of the claim petition and pleaded, inter-alia, 

that the amount of compensation claimed by the petitioner is highly exaggerated and 

speculative. That the insurer is not liable to pay any compensation until and unless it 

is proved that the driver of the offending vehicle had valid driving licence and the 

conditions of Insurance Policy were not violated by the insured.  

 

 The  O.P. No. 1 (Owner of the motor cycle) did not appear and the case has 

proceeded exparte against the OP No.1.  

 

On the basis of pleadings of the parties, my learned predecessor- in- office, 

framed the following issues for adjudication :- 

 

1 Whether the accident took place due to rash and negligent driving of the 

driver of the offending vehicle? 

 

2 Whether the claimant is entitled to compensation as prayed for? 

 

  

During enquiry, the claimant, examined himself as PW-1 and filed relevant 

documents. The contesting respondent, however, has not adduced any evidence. 

 

I have carefully perused the entire materials brought on record, heard 

submissions made by the learned counsels for the parties. Both the issues are taken 
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up together for the sake of convenience and brevity. 

 

While reiterating the details of the accident as already narrated hereinabove in 

his evidence on affidavit, the claimant in support has proved the accident information 

report being Exbt-1, Certificate of Registration of the Motor cycle as Exbt 2, Driving 

license of the deceased as Ext 3, Insurance Policy of the Motor cycle as Exbt 4, 

Pollution under control certificate of the motorcycle as Ext 5, Birth certificate of the 

deceased as Ext 6, HSLC mark sheet of the deceased as Ext 7 and caste certificate in 

respect of the deceased as Ext 8. The claimant witness No.1 was duly cross examined 

by the Opposite Party No.1 wherein he denied the suggestion that the Insurance 

company is not liable to be saddled with the liability, if there be any, in respect of the 

instant case. 

From Ext 1, accident information report it is apparent that the claimant’s son 

died in the accident involving Motorcycle No. AS-12D-2485 on 18.9.2009. Ext 2 and 

4 shows that the Motorcycle No. AS-12D-2485 was registered and insured vide 

Policy No.1.530704/31/09/01/00002984 in the name of the OP 1 . Ext 3 driving 

license of the deceased shows that the deceased was born on 7.4.1991. 

 

Thus, the oral evidence of the claimant coupled with the documentary 

evidence mentioned above, establishes that the claimant’s son died while driving the 

Motorcycle No. AS-12D-2485.  That the said offending vehicle was insured with the 

opposite party No.2, New India Assurance Co Ltd is not in dispute.  

 

Learned Counsel for the Insurance Company submitted that since the 

deceased himself was riding the motor cycle and the accident is said to have occurred 

while he tried to save a cow, the insurance company is not liable to indemnify the 

owner of the motorcycle, that is, Opposite Party No. 1. Learned Counsel submits that 

the accident, if at all, occurred because of the negligence of the deceased himself 

and, as such, the OP No.1 is not liable to be directed to absolve the owner in the 

instant case. 

 

Ld Counsel for the claimant, relying on the judgment of the Hon’ble Division 

Bench of Kerala High Court in New India Assurance Co Ltd –vs- Radhika 

reported in 2009 (3) TAC 216 (Ker) submits that the claimant’s son who was holding 

a valid license was driving the motor cycle with due permission from the 

owner/insured and, as such, the Insurer is liable to indemnify the owner and pay the 

compensation. The Hon’ble Kerela High Court in the said judgment has held that as 

per Section II of the Conditions of Policy providing for liability to third parties, 

coverage under the Policy is extended to a driver who is allowed to drive the vehicle 
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with the permission of the insured and that such driver observers all the formalities 

and conditions required to be complied with by the insured….. In other words, a 

driver other than the insured is specifically covered by the policy subject to the 

condition that he at the time of the accident was driving the vehicle on being engaged 

by the insured or with his consent. 

 

Ld Counsel for the Insurance Co has relied upon the judgment of the Hon’ble 

Supreme Court in Ningamma and another vs United India Insurance Co Ltd 

reported in 2009 (79) AIC 200 SC in support of his contention that the OP No.2 is 

not liable in the instant case. By the said judgment Hon’ble Supreme Court held that 

Section 163A of the Motor Vehicles Act cannot be said to have any application in 

respect of the accident wherein the owner of the motor vehicle himself is involved. In 

the instant case, the deceased was not the owner of the vehicle and hence the said 

judgment is not applicable to the instant case.  

 

It is to be noted that the Hon’ble Supreme Court has extensively dealt with 

section 163 A in its judgment rendered in National Insurance Company Ltd. vs 

Sinitha and Ors. reported in MANU/SC/1374/2011. In the said judgment it has 

been observed that “ it is open to the owner or insurance company, as the case may 

be, to defeat a claim under Section 163A of the Act by pleading and establishing 

through cogent evidence a "fault" ground ("wrongful act" or "neglect" or 

"default")…...” It was further observed that the Insurance company could defeat the 

claim for compensation by establishing that the rider represented the owner, and as 

such, was not a third party. Since both the aforesaid criteria were not established by 

the Insurance Company, the Hon’ble Supreme Court in (Sinitha) decided in favour of 

the claimants in the said case.  

 

In the instant case too, it is seen that apart from mere argument that the 

claimant is not entitled to be compensated by the Insurance Co, there is no material 

on record to establish that the claimant’s son was negligent in driving the motor 

cycle. Moreover it is to be noted that the claimant has stated that the owner had sent 

the deceased for some work. The latter clearly indicates that the deceased had not 

steeped into the shoes of the owner but had been sent by the owner on his motor 

cycle.  Thus in absence of any rebuttal evidence and in view of the judgment of 

Sinitha (Supra) and Radhika (Supra) coupled with Section II of the Two Wheeler 

Package Policy as observed in Radhika’s case (Supra), it can be safely concluded 

that the claimant is entitled to be compensated in the instant case and that the OP 

No.2 is liable to indemnify the OP No.1. 
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This Tribunal now proceeds to compute the compensation to which the 

claimant’s are entitled. Ext -3, driving license of the deceased shows that the 

deceased was 19 years of age at the time of accident.   The claimant has stated that 

the deceased used to help him in his tailoring business. But claimant No.1 has not 

placed anything on record to show that he himself had a tailoring business, let alone 

that the deceased used to assist him in the said business. On the other hand, in cross 

examination the claimant has stated that the deceased was a student of Darrang 

college and that the expences of the deceased was borne by the claimant No.1.  Thus 

in absence of any cogent evidence the income of the deceased is taken to be 

Rs.15,000/- per annum. Since only guiding principles could be ascertained by this 

Tribunal in pronouncements of various Hon’ble Courts in respect of non earning 

adults, the income in the instant case, has been taken as per Second Schedule of the 

M.V.Act, 1988. 

  

Relying on the judgment of the Hon’ble Supreme Court in Kishan Gopal 

and another vs Lala and others reported in 2013 (4) TAC 5 (SC), Ld Counsel for 

the claimant submitted that notional income ought to be taken as Rs.30,000/- as was 

done in the said case. In the said case though the Hon’ble Supreme Court did observe 

that the rupee value since 1994 has drastically come down, it was on the proof of the 

fact that the deceased minor in the said case was contributing to the family income, 

that the Hon’ble Supreme Court had taken the notional income to be Rs.30,000/-. 

However since the factual matrix of the instant case is different, this Tribunal is not 

inclined to give the benefit of the said decision to the claimants in the instant case.  

 

Relying on the ratio of the judgment of the Hon’ble Supreme Court in Sarla 

Verma v. Delhi Transport Corporation reported in (2009) 6 SCC 121 and the age of the 

deceased being 19 years of age, the multiplier is taken as 18.  It may be pertinent to 

mention herein that the Hon’ble Supreme Court in Sarla Verma’s case has clearly 

laid down the multiplier for various age groups and hence this Tribunal is bound to 

follow the same instead of the multipliers as laid down in the second Schedule to the 

M.V Act, 1988.    

 

In R.K.Mallick vs Kiran Pal and Anr reported in 2009(8) Scale 451, the 

Hon'ble Supreme Court observed that “… It is well settled legal principle that in 

addition to awarding compensation for pecuniary losses, compensation must also be 

granted with regard to the future prospects of the children…..” . In the said case the 

Hon’ble Supreme Court awarded Rs.75,000/- towards future prospect of children and 

the Hon’ble Supreme Court further upheld the grant of Rs. 75,000/- towards non-

pecuniary damages for pain and suffering by the Hon’ble Delhi High Court. 
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The Hon’ble Delhi High Court relying on R.K.Mallick (Supra), in National 

Insurance Company Ltd vs Sh. Raj Prakash reported in MANU/DE/5470/2012 

granted compensation of an amount of Rs. 3,75,000/- in respect of the minor Baby 

Chanda. 

 

Again, the Hon’ble Supreme Court in Rajesh and Ors. Vs. Rajbir Singh 

and Ors. reported in MANU/SC/0480/2013 held that an amount of Rupees twenty 

five thousand should be granted for funeral expences unless there is proof of higher 

expenditure on the said count. 

 

Thus following the aforesaid judgments, just and reasonable compensation to 

which the claimant is entitled is assessed as under:- 

           

Pecuniary loss (15,000/- x 18) :  Rs.  2,70,000.00 

Loss of future prospect :            75,000.00 

Loss of love, affection and suffering :            75,000.00 

Funeral expenses :            25,000.00 

TOTAL :         4,45,000.00 

 

 As already held, the Opposite Party No. 2, New India Assurance Co 

Ltd is to pay the award.  

A W A R D 

         

Rs. 4,45,000/- (Rupees Four Lakh Forty Five Thousand only) inclusive of no-

fault is awarded with interest @ 7.5% pa from the date of filing of the claim petition, 

i.e. 25.2.2010  till payment. The Opposite Party No. 2, New India Assurance Co Ltd, 

is directed to pay the award within one month from the date of order.  

 

Given under my hand & seal of this Court on this 31
st
 day of March, 2014. 

 

 

  Member 

Motor Accident Claims Tribunal/     

 Additional District Judge No.2 

Sonitpur, Tezpur 

 

 


